PEIIEHUE HA CBJA (TpeTu chcraB)

6 cenremBpu 2012 roguna(*)

»Jlaabuau Benpocu — JIJIC — JIupextusa 2006/112/EO — Unen 9 — IlonsTueTo
,»JJaHbUHO3aIbJKEHO Juie* — [IpaBo Ha mpucnanane — Otka3 — [IpuHIMN Ha JaHBUYEH
HeyTpanuteT — M3naten Ha akTypara, 3aJIMUeH OT PErUCThpa Ha UHIMBUyAJTHUTE
npeanpueMayu — M3naten Ha ¢akTypaTa, KOMTO HE € U3MBJIHUI 33 IbJDKEHUETO Ja IeKIapupa
HAeTUTE OT HEro JIMIa B JaHbYHATa a[IMUHUCTpA — 3aIbJDKEHUE 32 TaHBYHO3aIbIDKEHOTO
JULE Ja C€ YBEPH, Y€ U3AaTeN AT Ha (hakTypaTa € M3IbJIHUI HOPMAaTUBHUTE CHU 33IbJDKEHUS KbM
JlaHbYHATA aJMUHUCTpAIus

ITo neno C-324/11

C IpeIMET MPEIOANINATIHO 3aIMTBaHe, OTIpaBeHo Ha ocHoBaHue ujieH 267 JIOEC ot Legfelsdbb
Birosag (Yurapus) c akt ot 21 anpun 2011 r., noctenuin B Cbaa Ha 29 ronu 2011 r., B pamkute
Ha [IPOU3BOJICTBO 110 AEJI0

Gabor Toth

cperry

Nemzeti Adé- és Vamhivatal Eszak-magyarorszagi Regionalis Ad6 Foigazgatésaga,
CBbIABT (tpetu cberaB),

cberosinn ce ot: T-H K. Lenaerts, npencenaren Ha cbeTa, r-H J. Malenovsky, r-xa R. Silva de
Lapuerta, r-u G. Arestis u r-u T. von Danwitz (nokiagquk), cbauu,

reHepalieH ajBokar: r-H P. Mengozzi,

cekperap: r-H A. Calot Escobar,

MIPeBH]I U3JI0KEHOTO B MHUCMeHaTa (pa3a Ha MPOU3BOICTBOTO,
KaTo UMa MPEABHU] CTAHOBHUIIIATA, IPEICTABEHU:

- 3ar-H Toth, ot G. Patakiné Schneider, ligyvéd,

— 3a YHTapCKOTO MpaBHUTEICTBO, OT T-H M. Fehér u r-xa K. Szijjartd, B xadyecTBOTO Ha
MpEICTaBUTEIH,

— 3a EBpomeiickara komucus, or r-H V. Bottka m r-H A. Sipos, B KadyecTBOTO Ha
IIpeJICTaBUTEIH,

NpeIBHUl PEUICHUETO, B3€TO CJIe[ H3CIyIIBaHE Ha TeHEepaJHUs aaBOKaT, JAEJNOTO Aa Oble
pasrienaHo 0e3 mpeAcTaBsHE Ha 3aKJIIOYCHHE,



OCTAaHOBHU HACTOSIIOTO
Pemenue

[IperogunuanHOTO 3amMTBaHE c€ OTHAcs N0 ThikyBaHeTo Ha [lupekruBa 2006/112/EO ot
28 noemBpu 2006 roguHa OTHOCHO 001IIaTa CUCTEMA Ha JlaHbKa BbpXY AoOaBeHaTa croitHocT (OB
L 347, ctp. 1; Cneunanno uzganue Ha Owiarapcku e3uk, 2007 r., rnasa 9, Tom 3, ctp. 7).

ToBa 3anuTBaHe € OTIPABEHO B paMKuTe Ha cnop Mexay r-H Toth u Nemzeti Ado- és
Véamhivatal Eszak-magyarorszagi Regionalis Ado Foigazgatosaga (PermoHanHa paHbuHA
AUPCKI M Ha CeBepHa yHFapI/ISI, KOATO € 4YacT OT HaluWOHa/IHATa JaHb4YHA W MHUTHHYCCKA
aIMUHHCTpaIy ), mpaBonpueMHuK Ha Ado- és Pénziigyi Ellenérzési Hivatal Hatosagi Féosztaly
Eszak-magyarorszagi Kihelyezett Hatosagi Osztaly (MecTHa jmaHbuHa ciryx0a, IOJYMHEHA HA
peruoHanHaTa JaHb4yHa ciyxba 3a CeBepHa YHrapus Ha aJMUHHCTpAIMATa 33 HPUXOIU U
(UHAHCOB KOHTPOJI), TI0 TIOBOJI OTKa3a Ha MOCJIEHATa Ja IOMyCHE MpUCailaHe Ha JaHbKa BbPXY
no0aBeHaTa CTOMHOCT (HapuyaH mo-HaTtarbk ,,JI/IC*), mimaTteH Mo cyeTeHW 3a CHMHUTEITHU
CHICJIKH.

IIpaBHa ypenoa
Ilpasomo na Cvio3za

Cwraacho uneH 2, naparpag 1, Oyksu a) u B) ot Jupexrusa 2006/112 moxnexar Ha obiaraHe ¢
JJIC noctaBKUTE Ha CTOKM M YCIYIM, M3BBPIIEHHW BB3ME3JHO HAa TEPUTOpHUSATA Ha JIbpXKaBa
YJIeHKa OT JaHbYHO33IbJDKEHO JIUIIE, ICHCTBAIIO B TOBA CH KAYECTBO.

Unen 9, naparpa¢ 1 ot nocoueHara 1upeKTHBa IpeABUKIA:

»JJ@HBYHO3aIBJKEHO JIULIE® 03HaUaBa BCSIKO JIMIIE, KOETO M3BBPIIBA HE3ABUCUMA NKOHOMHUYECKA
JIEHHOCT Ha HAKOE MSICTO, 0€3 3HAUE€HHE OT LIeJIUTE U pe3yJTaTUTE OT Ta3u JCHHOCT.

Bcsxka I[eﬁHOCT Ha IIpOU3BOJUTECIIN, THPIrOBUW WA JIWIA, IPECIOCTABAIIN YCIIYT', BKIIFOUUTCIIHO B
00J1acTTa Ha MUHHOTO JI€JI0 U 3eMEIeJIMETO, U ACHHOCTUTE Ha CBOOOIHUTE Mpodecun ce cuuTa 3a
,,AKOHOMHYECKa JCHHOCT. [...]".

Cwriacno ns1 X (,,[Ipucnanane Ha nanbka“), rasa 1 (,,Bb3HMKBaHe M 00XBAaT Ha MPaBOTO Ha
npucnajgane’), uiaeH 167 oT cbliata JUpEeKTHBa ,,[I1]paBOTO Ha MpUCHaJaHe Bb3HUKBA IO
BpPEMETO, KOraTo MOJUICKAIUAT Ha MIPUCIIAJlaHe JaHbK CTaHE U3UCKYeM .

Unen 168, OykBa a) ot JJupexrusa 2006/112 npenpuxaa, 4e TOKOJIKOTO CTOKUTE U YCIYTUTE Ce
U3MO0/I3BAaT 3a LEJUTe Ha oOlaraeMuTe CICJIKH Ha JaHbYHO33JbJDKEHO JIUIlE, CBUIOTO HMa
MMpaBOTO, B AbpiKaBa YJICHKA, B KOATO HU3BBpPIIBA TC3U CACJIKH, Aa IMPUCIAAHEC OT AbJDKUMUA
JaHBK BBPXY ;:[06aBeHaTa CTOﬁHOCT, KOMTO TO € 3aABJDKCHO Ja IIIaTu, ABJDKUMUA WIN IINIaTCH
JJIC B Ta3u OappkaBa 4Yi€HKAa MO OTHOLICHHWE Ha JOCTaBKaTa 3a HErO Ha CTOKHM WM YCIYTH,
M3BBPIICHA HIIU KOSITO MPEACTOU 12 Ob/ie U3BBPIIEHA OT APYro JaHBYHO3aIBIDKEHO JIHIIE.
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Unen 178 oT mocoueHara JUPCKTHUBA, KOUTO CE€ HaMHpa B TIJjiaBa 4, osariaseHa ,,IIpaBuia
b 2 b
perJII/IpaHII/I HpaBOTO Ha l‘[pI/ICHaZLaHe“, OT CbIIUsA OAJ1 X, rj1acu:

»3a J1a MOKE€ J1a YIpaKHU MPaBOTO CH Ha MpHUCHAJaHe, JaHbYHO3aIBJDKEHOTO JiMle TpsbBa 1a
OTroBapsi Ha CJIEIHUTE yCIOBUSL:

a) 3a LeJuTe Ha NPUCHAJaHe B CHOTBETCTBUE C wieH 168, OykBaa) IO OTHOIIEHHWE Ha
JOCTaBKaTa Ha CTOKM WJIM YCIYr'H, TOW TpsOBa na mpuTexaBa (akTypa, ChCTaBeHa B
CBHOTBETCTBHUE C uiaeHOBe 220—236 u wienose 238, 239 u 240;

[T

CoermacHo msan X1 (,,3ampiDKeHHMs Ha MaHBYHO3AABDKCHUTE JIMIA M Ha HSAKOW JaHBYHO
He3aabJDKeHu Juna‘), raasa 2 (i, Jnentudpukanus®), unen 213, naparpad 1, nbpBa anusHes oT
chlllaTa AUPEKTUBA BCAKO JAHBYHO3AB/DKEHO JIMIIE JAEKJIapupa Kora 3amoyBa, IPOMEHS WIIU
IIPEYCTaHOBSBA CBOSITA JEHHOCT KaTO JaHbYHO3aAbIDKEHO JIUIIE.

Hsin X1, rnaBa 3 (,,@aktypupane’), wien 220, touka 1 ot Jupekruna 2006/112 npenpmwkia, ue
BCAKO JaHBUYHO33IBJDKEHO JIMIE OCUTYpPsIBA M3/1aBaHETO Ha (pakTypa WJIM OT CaMHs HEro, UJIH OT
HEroBHs KJIMEHT, UJIM Ha HErOBO MME, WJIM B HETroBa I0J3a, OT TPETO JIMIIE MO OTHOIICHHE Ha
JIOCTaBKU HA CTOKHU U YCIIyTH, KOUTO TOM € U3BBPIIMII HA IPYTO JaHbYHO3aIBDKEHO JIMIIE HIIK Ha
JTAHBUYHO HE3aBJDKEHO OPHUIUIECKO JIULIE.

Unen 226 ot HupektuBa 2006/112 wu3bposiBa camo naHHUTE, KOMTO, Oe3 na ce 3acsraT
CHELMAJIHUTE pasnopeadu, NPeJBUACHHU B HACTOSIIATA AUPEKTUBA, CE€ U3UCKBAT 3aIbDKUTEIIHO
3a nenute Ha JIJIC BBB (pakTypuTe, M3Ma71€HN B CHOTBETCTBUE C pa3nopeadure Ha yieHose 220 u
221 oT Ta3u AUpEKTUBA.

Hsan X1, rnaBa 7 (,,[Apyru paznopenou*), uien 273 ot nocoyeHaTa AMPEKTUBA MPEIBUKIA:

»JbPKABUTE YWIEHKH MOTaT J]a HAJIOXkKAT APYTH 3aIbJKEHUS, KOUTO T€ CUUTAT 32 HEOOXOAUMH 3a
ocurypsiBane npaswiHOTO chOupane Ha [JIC u mpenoTBparsaBaHe H30STBAHETO HA JAHBUYHO
o0OaraHe, Ipy cHa3BaHE Ha YCIOBUETO 3a PABHOIOCTABEHO TPETUPAHE MEKAY BBTPELIHU CIIEIKU
Y CIEJIKH, U3BBPIIBAHU MEXKIY IbPKaBU YJICHKH OT JaHbYHO3AbJKEHU JIMIIA U TIPU YCIIOBUE, Ye
TakMBa 3abJDKCHHUS HE TOPaXIaT B THPrOBUATA MEXIY AbPKABUTE WICHKH (OPMATHOCTH,
CBBP3aHU C MPEMHUHABAHETO HA TPAHUIIUTE.

Bb3moxkHOoCcTTAa 3a M300p MO IbpBa ajlvHEs] HE MOXE Ja C€ H3MOJ3Ba 3a HajaraHe Ha
JOITBJIHUTEIIHU 3a1bJDKEHUS KbM T€3HU, YCTAHOBEHHU B TJ1aBa 3.

Yneapckomo npaso

Unen 32, nmaparpag 1, 6ykaa) ot 3akoH LXXIV ot 1992 r. 3a nanbka BbpXy JQoOaBeHaTa
croiiHocT (az altalanos forgalmi adorol szo6ldo 1992. évi LXXIV. torvény, Magyar Kozlony
1992/128, Hapu4aH mo-HaTaTbK ,,3akoHbT 3a JJIC*) npenBmwkaa, 4e JaHbYHO33IBIKCHOTO JIUIIC
uMa T[paBo Ja TMpHUCNaJHEe OT MABDKUMHA OT HEro JaHbK JaHbKa, KOWTO Jpyro
JTaHBYHO3aIBJIKEHO JIMLIE MY € HAUYUCIIWIO MPH JOCTaBKaTa Ha CTOKU HJIH YCITYTH.
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CeraacHo unen 35, maparpad 1, OykBa a) OT MOCOYEHHs] 3aKOH MPaBOTO HA MPHUCHAJAHE —
OCBEH aKO 3aKOHBT 3a JaHbLUTE HE NPEJBUXKIA APYro — MOXKE Ja C€ YIPaKHU caMmo OT JIMLA,
KOUTO NpUTEXaBaT JOKYMEHTH, YJOCTOBEpsBAIlM pa3Mepa HAa HAUUCIEHHUA IO IOJIyYeHHU
JOCTAaBKU JAaHBK. 3a TakuMBa ce cyuTar (PaKTypuTe, ONPOCTEHUTE (DAKTypH U 3aMeCTBAILUTE
(dakTypara TOKyMEHTH, U3/1aJIeHH Ha UMETO Ha JaHbYHO3a/IbJDKEHOTO JIUIIE.

Unen 44, naparpad 5 ot 3akona 3a /1JIC riacu:

SA3narenat Ha (dakTypara wiM Ha onpocTeHaTa (akTypa OTroBaps 3a BEpHOCTTa Ha
ChIBpKAIIUTE c€ B Hes AaHHUW. J[aHbYHUTE MpaBa Ha AAHBYHO3AIBJLKEHOTO JIMIE, TOCOYEHO B
OTYCTHHS JIOKYyMEHT KaTo KyIyBady, HE C€ 3acsrar, ako 10 OTHOIICHHE HA JAaHBbYHOTO CHOUTHE
CBIIUAT € MOJIOKUJI HeoOXouMaTa TprKa, UMailku MpeaBui, 00CTOSTEeICTBATa MPU JOCTaBKaTa
Ha CTOKM WJIH YCIYTu.

Cl'[Op'bT 110 TVIABHOTO NMPOU3BOACTBO U NPCIOAUIUATHUTE BLIIPOCHU

[Ipe3 2007 r. r-u Toth u3BBpIIBA CTpOUTENHHU PabOTU 3a JAHBYHO3AIBDKEHH JIUIA, KATO
OTYAcCTU U3MOJI3BA MOAU3IBIHUTENN, U MO-CIIEUUAIHO WHAUBUAYAIHUS mpexnnpuemad M. L.
CximoueHuTe MexAy nociaeanuss u r-H Toth moroBopu mpeaBMXAAT 3aabDKEHUETO 3a
NOJU3IBIHUTENS Jla BOAM 3aloBelHAa KHHUTa 3a CTPOeXa M Ja H3AaAe cepTUUKar 3a
U3IIBJIHEHUETO Ha CTpouTelHuTe padotu. Criopen 3anoBeqHuTe KHUrM M. L. e Haen Mexy ocem
U YeTHUpPUHAaJeceT Jnula Ha cTpoexa. CepTugHLIMpaHeTO Ha CTPOUTEIHUTE PabOTHU ce U3BbPLIBA
KbM MOMEHTa Ha IpelaBaHeTo UM OT I-H Toth Ha HeroBuTe KJIMEHTU. 3a BBIPOCHUTE
crpoutennu pabotu M. L. u3ngasa 20 dakrypu, xouto r-H Toth mpuema u BbBeXIa B CBOSITA
CUETOBOJHA JOKYMEHTAlUs U B JaHBbYHHUTE cU Aekiaapaiwu. ['-H Toth TBBpaM, ye e U3BBPIIMIT
MJIaIIaHeTo no (GakTypuTe B Opoil.

Ot 2003 r. HataTbk M. L. npeycTaHOBsIBa U3MBJIHEHUETO HA JAHBUHUTE CU 3aabJKeHUs. OCBEH
TOBa TOW HE € JeKJIapupal Mnpej JaHbuyHaTa aAMUHUCTPALIUS JHIaTa, HAETH OT HETO MOCTOSIHHO
i BpemMeHHo. C okonuatenHo pemieHue oT 20 roHu 2007 r. KOMIETEHTHUSAT OOIUIMHCKU OpraH
OTHEMa MpuTexaBaHus oT M. L. nuiieH3 3a UHIMBUyalIeH TIpeanprueMad.

JlanpyHaTa agMUHHUCTpaIus ycTaHoBsBa, e 3a 2007 r. r-H Toth aemwku nonwanutenex J/1C B
pasmep Ha 5 600 000 HUF, Tbi1 karo nmocoyeHuAT B uzgageHute or M. L. gakTypu naHbK He
MOXXE€ Ja ce MpHUcIaja, Ipu noyuoxeHue 4e, cuutaHo ot 20 ronu 2007 r., MOCISAHUAT BEeUYEe HE
Moxe Ja Obe KBanuuIpaH KaTo JaHbYHO3aIbDKSHO JIUIE U TIOPay TOBa CJe/l Ta3u AaTa TOi
BeYe HE MOXE Ja n3jaBa BanuaHu (paktypu. OcBeH TOBa yacT OT u3gagenute ot M. L. ¢paktypu
OunM ¢ Aarta, MpeaXoKAalla MOKyNnKaTta Ha KodyaHa ¢ (akTypu, OT KOWTO ca B3€TH, a MIMEHHO
7 centemBpu 2007 r. Hakpast, r-u To6th npomycHanm na ce ocBeIoMH B KakBO KaueCTBO
M3BBPIINIINTE paboTara Jinla ca paboTHIIM Ha CTpOeXka.

BcenencrBue Ha mopanenara ot r-H Toth anmMuHucTpaTHBHA *anba cpelnry TOBa pelIeHHe TO €
NOTBBP/AEHO ¢ peuieHue oT 8 sHyapu 2010r. Ha OTBETHMKAa B TJABHOTO IPOU3BOJCTBO.
[TocnennusT mo-crienuanHO MOJYepTaBa, Y€ KbM MOMEHTa Ha u3aaBaHeTo Ha 16 or 20-Te
pasrinexaanu GakTypu TexXHUAT uzznaresn M. L. Bede HsAMan KauyecTBOTO HA JAaHBYHO33BIDKEHO
JMIIE U CJEJ0BATEIHO Be4e HsAMal IPaBo Ja MPEXBBbPJsA AaHbKa. B ToBa oTHOIIEHHE HE OMII OT
3HauYeHue (aKThT, Y€ B PAMKHTE HA BBIPOCHATA FOJUHA HETOBUAT HACHTU(UKAIMOHEH HOMEP
ol1e He OWII 3aJIM4YeH OT PEerucThpa Ha JaHbUHATA a]MUHUCTPALIMS.
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Noégrad megyei birosag (Pernonanen cwpn Horpam) orxBwpiisi xanbara, nmoganeHa ot r-H Toth
Cpellly pelIeHUEeTO Ha OTBETHHUKA B TJIABHOTO MPOU3BOJCTBO C pemieHue oT 9 touu 2010 r. Motus
3a OTXBBPJSHETO Ha >kajmbara e QakrpT, ye M. L. e 3aryOmn KauecTBOTO CH Ha
JTaHbUHO3aBJKEeHO Jinie Ha 20 roHu 2007 1. ¥ 4e Mo Ta3u NpuYMHa TOW Beye HsAMal MpaBo Ja
npexsbpist JJJIC. Lo ce oTHacsa no paxtypure, u3aaeHu npeau Ta3u aara or M. L., mocodenara
IOPHUCIUKIMS KOHCTATHpa, Ye MOCISIHUAT HAMA JeKJIapupaHu WIM BPEMEHHU pabOTHHIM, Taka
4ye He OMJIO YCTAHOBEHO, Y€ BBHIIPOCHUTE CTPOUTEIHH padOTH HAMCTUHA ca OMIM M3BBPLICHHU OT
Hero. OcBeH ToBa I-H Toth He npoBepu nanu nocoyeHara BbB (pakTypara yciyra 1eMCTBUTEITHO
e Ouya mpenocTaBeHa OT M3JaTels Ha GakTypaTa, HUTO AaJH JIUIATa, U3BbPUIMIN CTPOUTEIHUTE
paboTu Ha CTpoexka, ca OMJIM HaeTH 3a MMOCTOSTHHO WJIM BpeMeHHO oT M. L.

I'-u T6th obGxanBa mocoueHOTO pelieHHe 3a OTXBBbpJsiHE Ha Nograd megyei birdsag mpen
3anuTBamaTa opucaukimsa. IlocieaHata He € CUTypHa, OT €IHAa CTpaHa, Jajld MPaBOTO Ha
IpucIajjaHe Moke J1a ObJie OrpaHUYeHO Nopaau QakTa, 4ye U31aTesiT Ha (pakTypaTa € 3al14yeH OT
peructbpa Ha npeanpuemadnte. OT qpyra cTpaHa, Ta3d IOPUCIUKLUSA C€ MUTA JAJId € Bb3MOXKHO
na cuuta, ue T-H Toth e 3Haen wnu e TpsAOBao Ja 3Hae, 4e yJyacTBa B CAEIKA, M0 KOSTO € HAIHIIE
m3mama ¢ JIJIC mo cmuckia Ha Touka 59 ot Pemenue ot 6 romum 2006 r. o neno Kittel u Recolta
Recycling (C-439/04 u C-440/04, Recueil, ctp.[-6161), Thii karo He ce € mocrapai jaa ce
OCBEIOMH JlaJld MEXJy HM3BBpIIBAIUTEe paboTara JIUIla W u3jaaTens Ha (akTyparta ca OWUIH
HaAJIMIC TPAaBOOTHOIICHM .

Karo mnpenensBa, ye paspemiaBaHeTO Ha CIOpa B TJaBHOTO MPOHM3BOJACTBO 3aBHCH OT
TBJIKYBaHETO Ha mpaBoTo Ha Cbro3a, Legfelsobb Birdsag (BepxoBHUAT chia) pemiaBa a crpe
MPOM3BOACTBOTO U Jia ocTaBu Ha ChJ1a CICAHUTE NPSIOIUITUATHU BBIIPOCH:

»1)  IlpoTuBOpeuM M Ha NpUHLMNA HA JaHbueH HeyTpaimureT (wieH9 ot [upexrtuna
(2006/112) mpaBHO TBJIKYyBaHE, CHOpE] KOETO MOJydaTelsIT Ha (akTypa HE MOXKe naa
yIpa)XXHU MPaBOTO CH Ha MpPUCMAZaHe, ako JHUIEH3bT Ha WHAUBUIYAJIHUS Npearpuemad,
u3nan Ta3u (¢axkTypa, € O OTHET OT OOIIMHCKUTE BIJIACTU TMPEAU H3MBIHEHUETO Ha
JIOTOBOpA WJIW NPE]IM U3/1aBaHeTo Ha (akTypara?

2) C orjen Ha NPUHLMIIA HA JAHBYEH HEYTPAIUTET BB3MOXKHO JIU € OOCTOSITEJICTBOTO, 4e
u3ganuaT (akTypara MHIMBHIyalIeH MpeanpueMad He € ACKJIapupall HAaeTHTE OT Hero
paboTHUIM (KOUTO CJIeI0BATENHO pabOTAIT ,,Ha YEpHO) U HA TOBAa OCHOBAHME JaHbUYHATa
aJIMUHUCTpaLUsl € YCTaHOBHJIA, Y€ BBIPOCHHUAT MpeArnpHeMad HsMa JAeKJIapUupaHd
paGoTHMIM, J1a JOBele IO TOBa, 4Ye MHOIydyaTelaT Ha (akTypaTa Beue HAMa NpaBo 1a
npucnaja 1anbka?

3) Moxe M J1a ce CUMTa, ue MoJydyaTessaT Ha (akTypara € MposiBUI HEOPEKHOCT, KaTo HE €
MPOBEPWJI JIAlM  CHIIECTBYBAa NPABOOTHOIICHHWE MEXJIy paOOTHUIUTE, HAETH 3a
HU3BBPIHIBAHCTO HA CTPOUTCIIHU pa6OTI/I, 1 U3aTcjid Ha Q)aKTypaTa, HUTO AaJIU MOCICAHUAT
€ M3MBJIHUJ CBOETO JaHBYHO 33bJDKCHHE 3a JEKJIapUpaHe WM BCSKO PYTO 3aIbKCHHE
[0 OTHOIICHWE Ha Te3u paboTHHmM? Moke M Ja ce IMpueMe, 4e TOBa IIOBEACHUE
IpeAcTaBisiBa 00EKTHUBEH (haKT, KOWTO MOXKE /1a YCTaHOBH, Y€ MOJIyJaTessiT Ha pakTypara e
3HaeJ WK € TpsOBajo Ja 3Hae, ue yuyacTBa B clieika, cBbp3aHa ¢ uzmama ¢ JJJIC?

4) C oryen Ha MPUHLMIIA HA JaHBYEH HEYTPATUTET MOXKE JIM B PAMKUTE Ha CBOSITa OIICHKA
HallMOHAJHATA IOPUCIMKIMA J1a B3eME NPEIBHJ IPEAXOIHHUTE OOCTOSTEICTBA, KOTaTo



22

23

24

25

26

LSAJIOCTHATAa MpEeLeHKa Ha BCUYKM OOCTOSITENCTBA IO Ciyyas s HaBeXKJa Ha U3BOJAA, 4e
cleJIkaTa He € OMJia U3BBbPLICHA MEX/1y IOCOYEHUTE BbB (paKkTypaTa CTpaHu?™.

Ilo nperonuumaHUTE BHIPOCH
Ilo nvpeus evnpoc

C mbppBus cM BBIPOC 3alUTBaIllaTa IOPUCIUKLUSA IO CBIIECTBO MCKA Ja YCTAaHOBM Jaild
HupextuBa 2006/112 u npuHOUIBT HA JaHBUEH HEYTPaIUTET TpsiOBa aa ObAAT THIKYBAaHH B
CMHCBHJI, Y€ HE JOMYCKaT JaHBYHUAT OpraH Ja OTKa)Ke Ha JAHBYHO33bJDKEHO JIUIE MIPABOTO Ja
npucnajgie Jbmkumus i wiated JJJIC 3a nperoctaBeHH My yCIIyry, IOpajn TOBa Y€ JIULEH3bT
Ha MHAMBUYyaJeH NpeArnpuemMay Ha u3jgaress Ha pakTypara My € OTHET, IPEIU MOCIEIHUAT /1a €
HpeI0CTaBUII BHIIPOCHUTE YCIIyTH WIN J1a € U3/1aJl ChOTBETHATA (paKTypa.

BumHOo OT mocTosiHHaTa ChAeOHA TPaKTUKA, MPABOTO HA JIaHBYHO3AABIDKCHHUTE JIUIA Ja
npucnaanat ot JJIC, Ha koiiTo ca juia miatuu, abokuMusd win miatenus J/1C 3a 3akynenu ot
TAX CTOKHM M 3a IMOJIYYCHU OT TSIX YCJIYTH, MPEACTaBIsBA OCHOBEH INMPHHIIMII HAa BbBEJIEHATa OT
3aKkoHoAaTeacTBOTO Ha Cwro3a obOma cucrema Ha JIJIC (Bk. mo-crmenmuanHo Pemenwe oT
25 oktomBpu 2001 r. mo geno Komwmcusi/Utamus, C-78/00, Recueil, crtp. [-8195, Touka 28,
Pemienne ot 10 ronmm 2008 r. mo gesno Sosnowska, C-25/07, Coopauk, ctp. [-5129, Touka 14,
kakTo U Pemenne ot 21 ronu 2012 r. mo neno Mahagében u David, C-80/11 u C-142/11, ome
HenyOnukyBaHo B COopHUKa, TOUuKa 37).

Kakto CbapT HeBeaHBXK € IojayepraBaj, MPEABUACHOTO B ujieH 167 m cin. ot JlupekTtuBa
2006/112 npaBo Ha mpuCIagaHe € HepasaeaHa dacT oT mexaHusMma Ha JIJIC u mo mpuHIMI He
MoXe Ja Obae orpaHudyaBaHo. [lo-KOHKpPETHO TOBa MpPaBO Ce YMNpaKHsBa He3a0aBHO IO
OTHOUICHHE Ha LEJHs JaHbK, HAUHUCIIEH MO MOJIy4YeHH JOCTaBKH (BK. IO-KOHKpPETHO PemieHue oT
21 mapt 2000 r. o neno Gabalfrisa u gp., C-110/98—C-147/98, Recueil, ctp. [-1577, Touka 43,
Pemenne mo neno Kittel u Recolta Recycling, mocoueno no-rope, Touka 47 u Pemenue no neso
Mahagében u David, mocoueno no-rope, Touka 38).

PexxumbT Ha mpucmagaHe e Ja OCBOOOJIM W3IS0 CTOMAHCKHSA CYOCKT OT TEKECTTa Ha
neibkuMust win miatenust JJJIC B pamkuTe Ha 1ss1aTa My MKOHOMHYecka AeHocT. [lo To3u
HauuH oOmiara cucrema Ha J[JIC rapanTupa HEYTpaIUTET MO OTHOIIECHUE HA JaHBYHATA TEIKECT
BbPXY BCHUYKH HKOHOMHYCCKU }leﬁHOCTH HC3aBUCUMO OT TCXHHUTC LCJIUM U PE3YyJTaTH, IpPHU
yCIIOBUE Y€ CaMUTE TEe3U JEHHOCTH MO MpUHUMN mnojaiexar Ha obmarane ¢ JIJIC (Bxk. mo-
KOHKpeTHO Pemenune mo aeno Gabalfrisa u np., mocoyeHo mo-rope, Touka 44, PemeHue ot
21 ¢espyapu 2006 r. o aesno Halifax u np., C-255/02, Recueil, ctp. -1609, Touka 78, kakTo 1
Pemenne no nesto Mahagében u David, mocodueHo no-rope, Touka 39).

o ce oTHacs A0 MaTepUATHONPABHHUTE U3UCKBAHMUS 32 Bb3HUKBAHE HA IIPABOTO HA MPHUCTIAIAHE,
ot uieH 168, Oyksa a) ot JupektuBa 2006/112 crnenpa, ye CTOKUTE MU YCIYTHTE, HA KOUTO CE
OCHOBaBa TOBa MPaBO, TPSIOBa J]a Ce MU3MOI3BAT BIOCIEACTBUE OT JaHBYHO33ABDKEHOTO JIHIIE 32
LIEJINTE Ha COOCTBEHUTE MYy O0JIaraeMH CIACJIKM U Y€ Harope Mo Bepurara Te3u CTOKHU WM YCIIyTH
TpsOBa a ObAAT JOCTABSHU OT APYTO JaHBUYHO3AIBIIKEHO JIULIE.
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[Ilo ce oTHacst A0 IJIABHOTO MPOM3BOJCTBO, OT aKTa 3a MPEIOUIMAIHO 3alIUTBAHE CJICABA, 4
BBIIPOCHUTE YCIIYTH Ca U3IOJI3BAHH BIIOCJICCTBUE OT JKaJI00MOIATENs B TIIABHOTO MPOU3BOACTBO
3a LeJUTE Ha COOCTBEHUTE My 00JIaraeMu CIEIKH.

OTHOCHO Ka4ecTBOTO Ha JaHbUYHO3a/IbKEHO JIMLE Ha M3AaTels Ha (akTypaTra 3a [NOCOYCHUTE
YCIIyTH, CJI€JIBa J1a C€ HAIIOMHH OINpeeICHUETO Ha TOBA MOHATHE, Ja/IeHO B wieH 9, naparpad 1
ot lupextua 2006/112.

CepriacHo mbpBa ajidHEd OT MOCOYEHATa pasnopenda JaHbUYHO3AIBIDKEHO JIMIE € BCSKO JIMIIE,
KOETO M3BBPIIBA HE3aBUCHMA MKOHOMHYECKA JACHHOCT Ha HIKOE MACTO, O€3 3HAaUCHHUE OT IICJIUTE
U pe3yiTaTuTe OT Ta3u jAerHocT. ChriIacHO BTOpa aJidHes OT chlaTta pasnopeada Besika ASHHOCT
Ha MPOU3BOAUTENH, THPTOBLM WU JIMIIA, MPEAOCTABAIIN YCIYTH, BKIIOUUTEIHO B 00J1acTTa Ha
MUHHOTO JIeJI0 M 3€MEIENMeTO, W JEeWHOCTUTe Ha CBOOOAHUTE mpodecuu ce cuuTa 3a
,,JAKOHOMHYECKa JICHHOCT.

CrenoBaTeHO TOHSATHETO ,,JAHBYHO33ABIDKEHO JHIE" € Ne(MHUPAHO MIMPOKO, KaTO 3a OCHOBA
ca B3eTH (hakTUUECKH OOCTOSTENICTBA. 3a CMETKA Ha TOBa OT MOCOYeHMs wieH 9, maparpad 1 He
clie/iBa, 4Ye Ka4eCTBOTO Ha NaHBYHO3aIBJDKEHO JIMIE 3aBUCU OT KAaKBOTO U Ja OWUJIO paspenieHne
WKW JIMOCH3UA, IMPEAOCTABCHO WJIM NOpeaoCTaB€Ha OT AaIMHUHUCTPATHUBHWU OpraHd 3a
YIPaXHIBAHETO HA UKOHOMHUYECKA JIEHHOCT.

Hecbmueno unen 213, maparpa¢ 1, mbpBa anunes ot HupexktuBa 2006/112 mpensmxna, de
BCSIKO JIaHBUHO33BJDKEHO JIMIIE JIEKJIapupa Kora 3alouBa, IPOMEHs WK NPeyCTaHOBsSIBA CBOSITA
JNEMHOCT KaTo JaHbUHO33Ab/DKEHO Jsuue. HeszaBucumo obaue OT 3HAUEHUETO, KOETO TOBA
JeKJIapupaHe uMa 3a 100poro (yHKuuMoHupaHe Ha cucrtemara Ha JIJIC, To He Oum Morio na
IpeJCTaBiIsABa JIONBJIHUTENHO M3UCKBaHe, 3a Ja ObJe MPU3HATO KayecTBOTO Ha
JAHBYHO3aBJKEHO JIMIIE IO CMMCHIA Ha ujieH 9, nmaparpad 1 oT chuiata JUPEKTHUBA, Thi KaTO
nocouenust 151 X1, rnasa 2 (,,aentudukanus®), wien 213 or JupextuBara.

OcseH ToBa CBABT BeY€ € MpHEl, Y€ €BEHTYAJTHOTO HEU3II'BJIHEHHE OT CTPaHa Ha JOCTaBUYMKa Ha
YCIYr'y Ha 3aJIbJDKEHUETO Ja JeKapupa Kora 3arnoysa odsiaraemMa AeHHOCT HE MOXKeE Ja OCTaBU
[I0Jl BBIIPOC MPaBOTO Ha MpPUCIAZaHe, ¢ KOETO pasmosiara MojydyaTessT Ha yCIyruTe, L0 ce
otHacs a0 riareHus 3a Tax JJIC. Eto 3amo To3u mosmydaren MMa MpaBo Ha NPUCIAAaHe JOPU
aKo JIOCTaBYMKBT Ha YCIIYTU € JaHbYHO3aIbKEHO JIMIIE, KOETO HE € PErUCTPUPAHO 32 LEIUTE Ha
JUIC, korato (akTypuTe 3a IpeJOCTaBEHUTE YCIYrH ChABPIKAT LAaTa U3UCKyeMa HH(OpMaLus
no wieH 226 ot JupektuBa 2006/112, u B 4acTHOCT MHPOpPMAIMITA, KOATO € HEOOXoauMa 3a
uAeHTU(ULIMPAHE HA JIULETO, U3/1aJI0 TOCOYEHUTE (PAKTypH, U HA €CTECTBOTO HA TE3U YCIYIH (BXK.
Pemenne ot 22 nekemBpu 2010 r. mo geno Dankowski, C-438/09, Bce omie HemyOIMKYBaHO B
CoOopHnuka, Touku 33, 36 u 38).

Ot ToBa cliiesiBa, Y€ JaHBUYHUTE OPTraHU HE MOraT J1a OTKa)KaT [IPaBOTO Ha MpHCHaJaHe, Nopaau
TOBA Y€ M3JIATEJIAT Ha (haKkTypaTa Beue He paslosiara ¢ JULEH3 3a UHANBUIYyaJeH NpearnpueMad u
4e IpH TOBA MOJIOKEHUE TOW Beue HiMa MPaBOTO Ja U3I0JI3BA CBOS JaHbUCH UICHTU(DUKAIIMOHEH
HOMEp, KOraTto Ta3u (akTypa ChAbpiKa LisiaTa npeaBuacHa B wieH 226 ot Jupektusa 2006/112
uHpopMarus.

[IpeaBun ropeusyiokeHUTe CHOOpa)KEHHs Ha MbpPBUS BBIPOC cleABa Ja C€ OTTOBOPH, ue
HupextuBa 2006/112 v npUHIMITBT HA JaHbYCH HEYTPAIUTET TPsiOBa Ja ce THIKYBAT B CMUCHII,
4e He JIONyCKaT JaHb4YeH OpraH Ja OTKaKe Ha JaHbYHO3abJDKEHO JIMLE IPABOTO Aa MPHUCHALHE
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abiokuMus win mwiated J1JIC 3a npenocraBeHuTe My yCIyrd caMo MOpajy TOBa 4e JMIEH3bT 32
WHIUBUYaJieH TpeArnpuemMad Ha usfaarens Ha (akTypara € OTHET, Mpeaud MOCIHSIHUSAT Na €
IIPEIOCTaBUII BBIIPOCHUTE YCJIYTHW WK Ja € M3Aajl CbOTBETHaTa (hakTypa, KOraTo IHocjeaHara
ChIBpKa Is1aTa U3UCKyeMa OT 4JieH 226 OT mocovyeHara AUPEKTHBA HH(OpMaIus, 1 B YaCTHOCT
nHpopMaIusITa, KOATO € HeoOXoauma 3a UASHTU(ULIMpaHe Ha JIMLETO, ChCTaBUIIO MOCOYEHATa
(dakTypa, 1 Ha €CTECTBOTO Ha IIPEJOCTABEHUTE YCIYTH.

Ilo emopus évnpoc

C To3M BBIPOC 3amUTBAIATa FOPHUCAUKIUS 1O ChinecTBO nuta fanu Jupextua 2006/112 u
MPUHIUMIBT HAa JAHBUYEH HEYTPAIUTET TPsOBA J1a C€ THIKYBAT B CMUCHJI, Y€ HE JOMYCKAT JaHbUYEH
Ooprat Ja OTKaXe Ha JaHbYHO3aIbJDKEHO JIMIIE MPABOTO Ja MPUCHATHE TBDKAMUS WU TJIaTeH
JUIC 3a mpeocTaBeHU My YCIIyTH, TOPaaX TOBA Y€ U3JATENAT Ha (pakTypaTa 3a Te3u YCIIyTH HE €
JIeKJIapupaj HAeTUTE OT HEro pabOTHHULIH.

Tbil kaTo cTaBa JAyma 3a JOCTAaBYMK Ha YCIyTH, U3BBPIIMI HEPETHOCT, KATO HE € AeKIapupa
HAaeTUTe OT Hero pabOTHUIM, TaKa 4e Te ca IOJIOKWIN HeJIeKJIapupaH Tpy[ MpU J0CTaBKaTa Ha
BBIIPOCHUTE YCIYT'H, TO3H BBIPOC CE OTHACS JO CUTYaIlMsi, aHAJOTMYHA HA pasIiekIaHaTa B
IJIaBHOTO TpomsBojacTBO mo neno C-142/11, mo koeto e mocTtaHoBeHO PemieHwe mo neno
Mahagében u Déavid, mocodeno mo-rope.

B toBa Pemenune ChabT ce € OCHOBA, OT €AHA CTpaHa, HA MPUHIUIIUTE, PETYIUPALIU MPABOTO
Ha MPUCIIAJaHe, a OT JApyra CTpaHa, Ha ChAeOHAaTa MpakTHMKa OTHOCHO OTKa3a Ja ce IMO0JI3BaT
IpaBa, Ha KOWUTO € H3BBPUICHO IO30BAaBaHE C HM3MaMHa LEJ WIM C LeJ 3JI0ynoTpeda (BXK.
Pemenne no neno Mahagében u David, mocoueno no-rope, Touku 37—42 u 46—48).

Bb3 ocHoBa Ha ToBa CHIBT CTHIa 10 M3BOMA, ue upektuBa 2006/112 He momycka HallMOHATHA
MPaKTHKa, ChIVIACHO KOSITO NaHBYHMUSIT OpPTaH OTKa3Ba Jia MpU3HAae Ha JaHBUYHO33IBDKEHO JIUIIE
npaBoto jaa npucnagae ot JIJIC, mopaau ToBa 4e M3naTeNAT Ha (akTypara 3a MpeloCTaBEHUTE
YCIYTH € U3BBPUINI HApYyIICHHs, 0€3 TO3W OpraH Ja J0Ka3Ba, Bb3 OCHOBA HA OOCKTHBHHU JIaHHH,
4ye BBIIPOCHOTO JAHBYHO3ABIDKEHO JIMLE € 3HAeJI0 WM € TpsOBajo Ja 3Hae, 4e CHesKaTa,
KOSITO 00OCHOBaBa MPaBOTO CH Ha MpHUCIAJaHe, € YacT OT JAaHbYHA M3MaMa, M3BBPILIECHA OT
MOCOYEHHUSI M3JaTesl WX OT JAPYr CTONMAHCKU CYOEKT Harope Mo Bepurara Ha JOCTaBKU (BiK.
Pemenne no nesno Mahagében u David, mocoueHo mo-rope, Touka 50).

[Tpu ToBa mMOJOXXEHHE Ha BTOPHUS BBIPOC cileaBa Aa ce OTroBopu, ue [lupexrtuBa 2006/112
Tpa0Ba Ja ce TbIKyBa B CMHCHJI, Y€ HE JONycKa JaHbUYeH OpraH Ja OTKaXe Ha
JaHbYHO3aIBJIKEHO JIMIIE IPaBOTO J1a npucnagHe AbmkumMus wid miared JJJIC 3a npenocraBenu
My YCIJIyTd, IOpajau TOBa 4€ M3AaTeNAT Ha (pakTypaTa 3a TE3U YCIyrd He € JeKjIapupall HaeTUTe
OT Hero paboTHULM, 0€3 TO3M OpraH Ja J0Ka3Ba, Bb3 OCHOBA HAa OOEKTUBHHU JaHHHU, Y€ TOBA
JIaHBYHO3aIBJDKEHO JIULE € 3HAeJ0 WX € TpsOBallo Ja 3Hae, 4e CJlesIKaTa, ¢ KOATO 000CHOBaBa
IIPaBOTO CH Ha MPHUCIAIAHE, € YacT OT JaHbYHA M3MaMa, U3BBPIICHA OT IOCOUYEHHUS U3/1aTesl WU
OT pYT CTONAHCKH CYOEKT Harope 1o Bepurara Ha JOCTaBKH.

Ilo mpemus évnpoc

C TpeTHs cu BBIPOC 3alUTBAIATa IOPUCAUKINSA 1O ChIlecTBO muTa Aamu Jupektusa 2006/112
TpsiOBa 1a Ob/i€ THJIKYBaHa B CMUCHII, Y€ AKTHT, 4e JaHBYHO3aIbIPKEHOTO JIMIIE HE € IIPOBEPUIIO
Janyd MEX1y HaeTHUTEe Ha CTpoexa pabOTHHMLM M M3JaTels Ha (akTypaTa € ChIIECTBYBaJO
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[IPaBOOTHOIICHHUE WM AaJM TO3U M3JaTe] € JAeKJIapupai MOCOYeHNUTe pabOTHUIM, IPEICTaBIIsBA
O00EKTHBHO OOCTOSTENICTBO, OT KOETO MOXKE Jia CE 3aKJII0Yd, 4Ye MOoJydyaTesarT Ha ¢akTypara e
3HaeJ WK € TPsOBaJIo Ja 3Hae, 4e yJacTBa cliejka, cBbp3ana ¢ m3mama ¢ JI/1C.

To3u BBIOPOC ce OTHACSA 10 CUTYyallMsi, aHAJIOTMYHA Ha pasriexzaanara mo aeno C-80/11, mo
KOETO € mocTaHoBeHo Pemienue no nesto Mahagében u David, mocoueHo nmo-rope.

B Touku 53 u 54 ot mnocoueHoro pemeHue ChIABT NMpeau BCUYKO HAIOMHS IpakTHKaTa,
CBIJIACHO KOSTO, KOTaTo0 Cca HAlpaBWIM BCHYKO HEOOXOAMMO, KOETO PasyMHO MOXeE Ja ce
M3UCKBA OT TSIX, 32 J1a CE YBEPST, Y€ CACIKUTE UM HE ca 4yacT OT U3MaMa, HE3aBUCHMO JIalli CTaBa
ayma 3a JJIC wim apyr BUA M3MaMH, CTOMAHCKUTE CyOeKTH TpsOBa jJa MoraT Ja pa3uuTar Ha
3aKOHOCHOOPA3HOCTTA HA TE3M CHEIKUM 0e3 pUCK Ja 3ary0sT NMpaBOTO CH Ha IMpPHUCHAJaHE Ha
miatenust [JJIC. Ilo-nararek, B Touku 55—357 um 62—65 ot cbumoto pemieHue, CbabT ce
1030BaBa, ChOTBETHO Ha uieH 273 ot [upextuBa 2006/112 m Ha daxTa, ye NO NPUHLIUI
JaHBYHUTE OpPraHM ca Te3H, KOUTO TpsAOBa Ja OCHIIECTBAT HEOOXOAWMHUTE IPOBEPKH IO
OTHOUICHHE Ha JaHbYHO3aAb/DKCHHUTE JIMIIA, 32 1a YCTaHOBIT HapymeHus u usmamu ¢ J1JIC u na
HaJIOXKAT CaHKIMH Ha U3BBPIIMIOTO I'M JAHBYHO3IBIIKECHO JIHIIE.

Bb3 ocHoBa Ha ToBa ChIbT CTHra 10 M3BoAa, ue upektuBa 2006/112 He momycka HallMOHATHA
IIPAKTHKa, CHIJIACHO KOSTO JAAHBYHMAT OpPraH OTKa3Ba Ja IpHU3HAe MPaBOTO HA MPUCIIAAAHE,
Mopajau TOBa Y€ JaHbYHO33ABDKEHOTO JIMIIE HE Ce € YBEpHJIO, 4e M3JIaTelsT Ha (akTypaTa 3a
CTOKMTE, BbB Bpb3Ka C KOUTO CE€ MCKa YIPaKHIABAHE Ha IIPABOTO HA IPUCIIAIaHe, UMa KaYeCTBOTO
Ha JIaHbYHO3abJDKEHO JIMIIE, Ye € pasnoJiarajl ¢ BbIPOCHUTE CTOKH, Y€ € OMJI B ChCTOSIHUE J1a TH
JIOCTaBU U Y€ € U3IbJIHWI 3aIbJDKEHHUATA CU 3a JIeKJapupaHne U 3a BHacsiHe Ha JIJIC, makap na ca
U3MbJIHCHU npeaBuaeHuTe B Jlupektura 2006/112 marepuaiHONIPaBHU U MPOIIECYATHH YCIOBUS
3a YyINpaXHABaHETO Ha IPABOTO Ha NPHUCIAJaHE U JAHBUYHO33ABDKEHOTO JIMLE Ja HE €
pasroJiarajgo ¢ JaHHHU, Bb3 OCHOBA HA KOMTO J1a 3all003p€ €BEHTYaJIHU HapyILIEHUs WU U3MaMa
B TOBa OTHOIICHHE OT CTPaHa Ha BBIIPOCHUS n3aaren (Bx. Pemenne no geno Mahagében u David,
MOCOYEHO MO-TOpe, ToOUKa 66).

To3u U3BOJI OTHOCHO JOCTaBKaTa CTOKH CE MpHUJiara ChIllo U NP MPEIOCTABIHE HA YCIYTH, Thid
KaTo CTaBa JyMa 3a TOBa JIajll MOXKE J1a Ce CYMTA, Y€ JaHBYHO3abIDKEHOTO JIMIIE € 3HACIO WK €
TpaOBano 1a 3Hae, 4e JOCTaBKaTa, C KOATO 0OOCHOBaBa MPaBOTO CH HA MPHCHAIAHE, € 4acT OT
JaHbYHA M3MaMa, U3BBpIIEHA OT u3jJaTess Ha (akTypara, Thil Karo MOCOYEHOTO JIUIC HE €
MIPOBEPHUIIO JajM U3AATENIAT Ha (aKkTypaTa € pasmoJiaraj ¢ HeoOXoIUMHS TIepCoHa, 3a a MOKe
Ja TPeJOCTaBU BBIIPOCHUTE YCIYTH, Jalld € M3MBIHHII 3aJbDKCHHUATA CH Jla JeKjIaphpa TO3U
MEepCOHANI W JaJli TIEPCOHATBT HA TOCOYCHUS M3AATeNl € M3BBPIIMII ChOTBETHHTE CTPOUTEIHU
pabotu.

ETo 3amo Ha TpeTtus BBIpOC cienBa na ce otroBopH, e Jupexrusa 2006/112 TtpsioBa na ce
TBJIKYBa B CMHUCHI, Y€ (aKThT, Y€ JAHBYHO3AIBIDKEHOTO JHUIC HE € MPOBEPUIIO JATH MEXKIY
HAeTUTE Ha CTpOeka pabOTHHULM U U3Jarens Ha (akTypaTa € ChIIECTBYBAJIO NMPABOOTHOLICHHE
WIN Jaidd TO3M M3JaTell € ACKJIapupajl IMOCOYEeHUTE PaOOTHHIM, HE MPEACTaBiIsBa 0OEKTUBHO
00CTOSTENICTBO, OT KOETO MOJKE Ja C€ 3aKJIOuH, Ye MOJydaTessiT Ha (akTypaTa € 3Haed WiH e
TpaOBao 1a 3Hae, ue y4acTBa B cJieNika, cBbp3aHa ¢ u3mama ¢ JIJIC, korato To3u nmoxydatelsl He €
pasmosarai ¢ JaHHH, Bb3 OCHOBA Ha KOWUTO Ja 3aM0103pe HATMYHUETO HA HApYIICHUs 1M U3MaMa
B TOBa OTHOIICHHE OT CTpaHa Ha To3u u3faren. CienoBaTesHO MPaBOTO Ha MPHUCIIaAaHe HE MOXKE
na ObjJe OTKa3aHO TOpaau TocouyeHusl (akT, cled Karo npeasuicHutre B JlupexTuBara
MaTEepUATHONPABHH U TIPOLIECYATHH YCJIOBHS 32 YIIPKHABAHE HA TOBA IPABO Ca U3ITbIIHCHU.
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Ilo wemevpmus vnpoc

C TO3M BBIPOC 3amMTBAIaTa IOPUCIMKLIMS 10 CHIIECTBO HMCKA J1a YCTaHOBU Aanu JlupekTuBa
2006/112 wm npuHOUIBT HA JAaHBPYCH HEYTPAJIUTET HE JIOMYCKAaT Ta3u IOPUCIUKIHS J1a B3eMe
IIPeJIBU]] IOCOYEHUTE B II'bPBUTE TPU BBIPOCA 0OCTOSATENICTBA, KOTaTO Bb3 OCHOBA Ha LAJIOCTHA
IpeleHKa Ha BCUYKHU (DaKkTU IO ciyyast TS CTHra /0 M3BOJAA, Y€ B JAEMCTBUTENIHOCT CHENKara, ¢
KOSITO ce 000CHOBaBa NPAaBOTO Ha MpPUCIAaHEHe, HE € OMI1a 3BbPIIEHA MEX/y [IOCOUEHUTE BbB
(dakTypaTa cTpaHu.

Croopen akTa 3a MPEIOAMIMATIHO 3aIMTBaHE HE Ce OCIOpPBA, Y€ )KaJOOMONaTeNsIT B IJIABHOTO
MPOU3BOACTBO, KOMTO WCKa Ja YIPXHH TNPABOTO HAa TMPHUCHAJAaHE, MMa KavyeCTBOTO Ha
AaHBYHO3aIBJIPKCHO JIMILIC U U3BbpUIBA CTPOUTCIIHA pa6OTI/I 3a JpYT'yu JaHbYHO3aABbJDKCHU JIMLd U
clieloBaTeNIHO o0yiaraema JocTaBka Ha yciayrn. Karo ce wuma mpenBuj, dYe ToBa
JTaHBYHO33IBJIKEHO JIUIIE € W3BBPIIMIO MTOCOYEHUTE paboTH HE C MOMOINTA Ha COOCTBEHUS CU
IepcoHal, a € MNpHOSATHaNo0 A0 MOAW3NBIHHUTENH, pPa3IJIekKIaHUTE YCIYyrH ca My OWiH
NPEOCTaBEeHU OT APYT CTOMAHCKU CYOeKT, U BIIOCITIEICTBUE Ca M3MOJI3BAHU OT HETO 3a HYXKAUTE
Ha cOOCTBEHHUTE My O0J1araeMu CIEJKH.

[lo-HaTaThK, OT aKTa 3a MPEIOJULMAIHO 3alMTBAHE CJE/BA, Y€ KajI0OMOAATESAT B IJIABHOTO
IIPOM3BOJCTBO € CKJFOYMJI JoroBop ¢ M. L. 3a M3BBpIIBAHETO HA pa3riexJaHUTE paboOTU U €
MPEeACTaBWI M3AAJICHUTE OT TOcheAHHs (aKTypH 3a T€3U CTPOUTENU pabOTH, KOUTO (akTypu
ChIBpKAT I1s1aTa u3uckyema ot JupektuBa 2006/112 urdopmanus. AKTHT 3a MPEIOIAITHATHO
3aUTBAaHE HE ChAbpPKA HUKAKBO YTOYHEHHE, OT KOETO Ja ce IMojipa3dupa, 4e CcamusT
»a0omo 1aTeN B rJIaBHOTO MPOU3BOICTBO € M3BBPIINI HEPABOMEPHH JEHCTBUS, KATO HAIIPUMEDP
MIpE/ICTaBsIHE Ha JIEKJIapalliy C HEBSIPHO ChAbPKaHUE WM U3TOTBSIHE HA HEPEAOBHU (PaKTypH.

IIpu Te3u obcTosATENCTBA CTaBa SICHO, Y€ YETBBPTUAT BBIPOC CE OTHACA JI0 CUTYyallusl, IPU KOSITO
BBIIPOCHUTE YCIYTU ca OWJIM OCBHIIECTBEHH HE OT IIepCcOHaNa Ha u3jarens Ha (akrypara, a oT
IIEPCOHANA Ha JPYT CTONAHCKU CYyOEeKT, KOETO MOXKE /1a 03HauaBa KaKTO IIPUKPHBAHE C U3MAMHA
1I€J1 HAa JOCTABYMKA HA YCIIyTUTE, TaKa U MPOCTO U3IOJI3BaHE HAa APYr noAu3nbiaHuTen. OT akra 3a
IpeIoULUAIHO 3aluTBaHe o0aue He clelBa, 4€ TO3M BBIPOC IOCTaBs IO CbMHEHHE
IpeINocTaBKaTa, KOsITO € B OCHOBAaTa Ha I'bPBMs, BTOPUS M TPETHUs BBIPOC, & UMEHHO Y€ B
[JIABHOTO TPOU3BOJCTBO Ca M3IBIHEHW MaTE€pUATHOIPABHUTE M HPOLECYAIHUTE YCJIOBHUSA,
npeasunenn B JupexktuBa 2006/112 3a BB3HMKBAHETO W YIPaKHIBAHETO Ha IMPaBOTO Ha
IIpUCTIa/IaHe.

Hsawma cemHeHMe, ye KoraTto NaHbYHHUAT OpraH MperocTaBu KOHKPETHU YJIMKHU 332 HAJIMYHMETO Ha
n3mama, Huto JlupektuBa 2006/112, HUTO NPUHIUOBT HA JAaHBYCH HEYTPATUTET I
BB3MPETSITCTBAT HAIMOHATHATA FOPUCIUKIUS J]a IPOBEPH B PAMKUTE Ha CHACOCH CIOP MEXKITY
JTAaHBUYHO33IBJDKEHOTO JIMIE M JTaHBbYHUS OpraH MO MOBOJ OTKa3a 3a MpaBOTO Ha IpHUCMaiaHe
Janyd caMMAT u3jgaTen Ha (akTypara € M3BBPIIMI BBIIPOCHATa CcHeJKa, M 3a Ta3u Lel
crioMeHaTaTa IOPUCAUKINS J]a B3eMEe MPeBUI BCUYKU 00CTOSTEIICTBA MO CIIydasi, BKIIOUUTEIHO
MMOCOYEHHUTE B IBPBUS U BTOPUS BBIIPOC, TOCTABEHH OT 3alUTBAIATa FOPUCAUKIIHS.

Hanara ce o6ade wu3BOABT, Y€ MOAOOHA MpOBEpKAa HE MOXKE Ja TMOCTaBH MOJ BBIPOC
ChOOpPaKCHHUATA, HA KOUTO CE€ OCHOBABAaT OTTOBOPUTE HA IMBPBUTE TPU BBIIPOCA, OCBEH aKO
JaHBYHUAT OpraH HC YCTAaHOBH, BB3 OCHOBAa Ha O6GKTI/IBHI/I JaHHHU, 4YC BBIIPOCHOTO
JTaHBYHO33IBJKEHO JIMLE € 3HACNO WM € TpsAOBaio Ja 3Hae, 4e CAeNKara, ¢ KOsTo 000CHOBaBa



MPaBOTO CH Ha MPUCTIAJaHE, € YacT OT JaHbyHA M3MaMa, U3BBbPIIEHA OT u3JaTessa Ha (pakTypara
WJIM OT JPYT CTOMAHCKU CYOEKT Harope mo Bepurata Ha JOCTaBKH.

52 To3su u3Boa ce noTBbpkaaBa oT Pemenue ot 21 ¢peBpyapu 2008 r. mo neno Netto Supermarkt
(C-271/06, Coopnuk, ctp.I-771, touku 27 u 29) otHOocHO ocBoOoxaaBanero oT IJIC Ha
JOCTaBKa Ha CTOKHW HM3BBH EBpOHeﬁCKHﬂ CBhIO3, B KOCTO C’b)l’I)T € IIOCTaHOBHUIJI, Y€ AOCTAaBUHUKDBT
TpaOBa 1a MOXe Ja ce JOBEpU Ha 3aKOHOCHOOPa3HOCTTA Ha CKJIIOYBAHATA OT HETro cAefKa, 0e3 aa
pHUCKyBa J1a 3aryou mpaBoTO cu Ha ocBoboxknaBane ot JIJIC, korato He € MOI'bJ Ja 3a0eleKu,
JOpH Ja € TOJOXWI Tpukara Ha J00Bp THProBel, 4Ye YCJOBUATa 3a OCBOOOXKAAaBaHE B
I[eﬁCTBHTeJIHOCT HC Ca HM3NOBJIHCHHU IOpaau MNOAINPAaBAHC Ha NPCACTABCHOTO MY OT KyllyBada
JI0Ka3aTeJICTBO 32 U3HOC.

53  IlpeaBuna ropeusnoxkeHOTO HA YETBBPTHS BBIIPOC CJIEJBA J1a C€ OTTOBOPH, Y€ KOTaTo JAaHBUHHUSIT
OpraH TpeAOoCTaBs KOHKPETHH YJIMKH 3a Hanuuueto Ha u3Mmama, JupektuBa 2006/112 u
NPUHIUMIBT HA JIaHBYEH HEYTPAJIMTET JOMYCKAT HAllMOHAJHATa FOPUCIUKIUS Ja MPOBEPH BH3
OCHOBA Ha IISUIOCTHA INPElieHKa Ha BCUUKHM OOCTOSITEJICTBA IO Cydasl Ay caMUST M3/ares Ha
(dakTypara e u3BBPILWI BBIIPOCHATA cielika. [Ipu Bce ToBa B I0JIOKEHUE KAaTO PasriIekAaHOTO B
[JIABHOTO IIPOM3BOJACTBO IPAaBOTO Ha MPUCIIAJAaHE MOXe Ja ObJe OTKa3aHO CaMO KOraro
JAHBYHUST OPTaH YCTAHOBHU, Bb3 OCHOBA Ha OOCKTHBHH JaHHHU, Y€ MOJIy4aTeJST Ha (akTypaTa €
3HaeJ WIK € TpsIOBaJo /1a 3Hae, ye CEJIKara, KOsITO 000CHOBaBa MPAaBOTO Ha MPHUCIAJaHE, € YacT
OT JaHbYHA MU3MaMa, U3BBPIICHA OT OCOYCHUS U3/1aTell WM OT JAPYT CTOMAHCKH CyOeKT Harope
0 BepHrara Ha JIOCTaBKH.

ITo cbaeOHNTE pa3HOCKH

54  C ornex Ha OOCTOSITENICTBOTO, Y€ 3a CTPAHUTE MO TJIABHOTO MPOM3BOACTBO HACTOSIIIOTO EIIO
MpE/CTaBJIsIBA OTKJIOHEHHWE OT oOOWYalHUs XOJ Ha MPOU3BOJCTBOTO TMpei 3aluTBaIlaTa
IOPUCOUKIMSA, TOCNIEHATa CclieiBa Ja ce NpoM3Hece Mo CchacOHUTEe pa3HOCKH. Pasxomure,
HaIllTpaBC€HU 3a NPCACTABAHC HAa CTAHOBHUILA ITPEI C'I)I[a, pa3jiniHu OT TE3U HA MTOCOUYCHUTE CTPAHMU,
HE M0/17Ie’KaT Ha Bh3CTAHOBSIBAHE.

[To u3noxxenute crobpakeHus CbIbT (TPETU CHCTAB) PEIIIN:

1) dupextuna 2006/112/EO ot 28 nHoemBpu 2006 ronimHa OTHOCHO 001IaTa cMCTeMa Ha
AaHbKa BbPXY zmﬁaBeHaTa CTOMHOCT U NPUHIOUMIIBT HA JAHBYECH HEYTPAJTUTET TpﬂﬁBa
Aa c€ TBhJIKYBAT B CMHCBHJ, Y€ HE I0IYCKAT AAHBYCH OpPraH jJa OTKake¢ Ha
AAHBYHO3AABJ/IZKCHO JIMII€ NMPaBOTO Aa NpUCHaAHE NB/IKUMHUA HJIU NJATEH JaHBK
BbPXY /100aBeHATa CTOHHOCT 32 NpeAOCTABEHHTe MY YCJIYIH camMo NOpPaad TOBa 4Ye
JUICH3bT 3a MHAMBHAYAJICH NpeaAnpueMayd Ha HU3AaTe/Id Ha q)aKTypaTa ¢ OTHET,
npeau MOCIACAHUAT Aa € MPeJocTABHJ BBIPOCHUTE YCIYrH MJIM [Ja € H3Aajl
ChOTBETHATa (PAKTypa, KOraTo MOCJeJHATA ChAbP:KA LAJIATa H3UCKyeMa OT 4JieH 226
OT Ta3M JUPEKTHBA HH(POPMALHs, U B YACTHOCT HH(POPMALUATA, KOSITO € Heo0XoAuMa
32 WAEHTHQULIHPAaHe HA JHULETO, ChCTABMJIO MOCOYEHATA (PAKTypa, H HA eCTeCTBOTO
HA NPeJ0CTABEHHUTE YCJIYTH.

2) Jupextuna 2006/112 TpsidoBa 1a ce ThJAKYBa B CMHCHJI, Ye He J0MYyCKa JaHb4YeH OpPraH
A2 O0TKaKe HA JaHbYHO3AAbJKEHO JIMIle MPABOTO HA MPUCHaJaHe OT Ib/LKUMUS WIH
IUIaTeH JaHBK BbPXY /J00aBeHATa CTOWHOCT 32 MPeI0CTABEHH MY YCJIYIH, MOpaau



3)

4)

TOBA Ye M3IaTeJAT HA (GaKTypaTa 3a Te3U YCJIYI'H He e JeKJIapUpaJ HaeTUTe OT Hero
paGoTHUIIN, 0e3 TO3M OpPraH /a J0Ka3Ba, Bb3 OCHOBAa HAa 00eKTHMBHHU /IaHHH, Ye TOBA
AAHbYHO3AABJIKEHO JIHIe e 3HAeJI0 WU e TPAOBAJIO 1a 3Hae, Ye ceJIKaTa, ¢ KOSATO ce
000CHOBaBa NMPAaBOTO HA NMpHCHaJaHe, € YacT OT JaHbYHA M3MaMa, U3BbpIIEHA OT
MOCOYEHHUsI U3/1aTeJI HJIU OT JIPYT CTONMAHCKH CYy0OeKT HArope M0 Bepurara Ha J0CTaBKH.

JupexTtuBa 2006/112 TpsioBa 1ga ce ThJIAKYBAa B CMHCBJ, 4Ye (akTbT, uUe
AAHBYHO3a1bJKEHOTO JIMIe He € NMPOBEPHJIO JAJH MeXKIy HaeTHTe HAa CTpoeka
PaGOTHHIM U M3JaTe/isl HA (PAKTYpaTa e ChIIeCTBYBAJ0 NPABOOTHOLICHHE WU JAAJIH
TO3M M3JaTe]l € JeKJIAPHPAJ NMOCOYEeHNTe pPalOTHHLM, He NMPeACTABIABA 00¢KTHBHO
00CTOATEJICTBO, OT KOETO MOXe [1a ce 3aKJIIOYH, Ye MoJay4yareJsiT Ha (akTypara e
3HaeJ WIM e Tpsi0BaJo 1a 3Hae, Ye y4acTBa B CAeJIKA, CBbP3aHAa ¢ U3MaMa ¢ JaHBbK
ABPXY Ao0aBeHATa CTONHOCT, KO2amo mo3u noayyames He e paznoiazai ¢ OaHHU, 613
OCHO64 _HA KOUmMO 04 3ano003pe HANUYUemo HA HAPYWEHUA UIU U3Mamd 6 moea
omHowienue om cmpana Ha mosu uzdamen. Ciie10BaTEJTHO IPABOTO HA NPHUCHAIAHE He
MOKe 1a ObJe OTKa3aHO MOpaau MOocoYeHUus: (KT, cJjel KaTo NpeJIBHICHUTE B
AMpeKTHBATA MATEPHAJIHONPABHY U NPOLECYAJHHU YCJIOBHS 32 YIPAKHSIBaHE HA TOBA
MPaBo €A U3IbJIHEHH.

Koraro 1aHbYHMAT OPraH nNpeocTaBsi KOHKPETHH YJIUKHU 32 HAJUYMETO HA JaHBYHA
n3mama, /lupexkrusa 2006/112 m npUHUMOBT HAa JAaHBYEH HEYTPAJIUTET JOMYCKAT
HAIMOHAJHATA HOPUCIMKIMA 12 POBEPH Bb3 OCHOBA HAa ISIVIOCTHA NMPEleHKAa BCHYKH
o0cTosiTeJICTBA IO Ciay4asl JajJd CAMMAT M3JaTe]l Ha (aKTypaTa € H3BbPIINJI
BBIIPOCHaTa cAeqaka. IIpu Bce ToBa B m0JI0JKeHHE KAaTO Pa3IUIesKAAHOTO B IIaBHOTO
NPOM3BOJACTBO NPaBOTO Ha MpPHCHAaJaHe MoOke Aa ObJe O0TKa3aHO €aMO KOrarto
JAHBYHUSAT OPraH YCTAaHOBHM, Bb3 OCHOBA HA O0CKTHUBHM /IaHHH, Ye IMOJIy4aTeJaAT Ha
(¢axkTypara e 3Haea WM ¢ TpsA0dBaJo Ja 3Hae, 4e CAeIKaTa, KOATO 000CHOBaBa
NPaBOTO HA NPHUCNAJAHE, € YacT OT JaHbYHA M3MaMa, M3BbPLICHA OT IMOCOYCHHA
M3JaTe] HJIH OT APYT CTONAHCKH Cy0eKT Harope 1o BepUrata Ha J0CTaBKH.

Tlonnucu



